United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





FOR APPELLANT 




IN THE 

UNITED STATES CIRCUIT COURT 

OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 19Jfl I^1 

_47 b 

No. 9301. 


BESSIE HIGGINS, APPELLANT, 

VS. 

UNITED STATES OF AMERICA, 
APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


UnM&ofesfkMlofAwmk 

fit the Orstrrcl Gcfumtuo 

f?i£S OCT 1 01346 

S' 

UtKH 


James J. Laughlin, 
National Press Building, 
Washington, D. C., 
Counsel for Appellant. 




INDEX TO BRIEF 


Jurisdictional Statement_ 1 

Statutes Involved_ 2; 

Statement of the Case__ 3-4 

| 

Statement of Points_ 4 

Summary of Argument_ 5 

Argument— 

* 

1. The acts alleged did not constitute contempt of 

court _ 6-7 

i 

. 

2. The matter should not have been heard by Judge 

Pine, but should have been certified to another 
judge- 7-8 

3. The acts alleged, even if construed to be unlawful, 

were not committed in the presence of the court 
and hence the decision of the Supreme Court in 
the Nye case is applicable here_8-10 

Conclusion. 10 

i 

Table of Cases 


Blim vs. United States, 68 F. 2d 484_ 0 

i 

Cooke vs. United States, 267 U. S. 317_ 7 

Nye vs. United States, 313 U. S. 33_ 8 


Toledo Newspaper Co. vs. United States, 247 U. S. 


Statutes Involved 

Sec. 241, Title 18, United States Code__ 2, 8 

Sec. 385, Title 28, United States Code.—.— 2 
















IN THE 


i 


UNITED STATES CIRCUIT COURT j 

OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 

I 

I 


OCTOBER TERM, 1946. 


No* 9301* 


BESSIE HIGGINS, APPELLANT, 

VS. 

UNITED STATES OF AMERICA, 
APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNTIED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 


This is an appeal from order of District Court ad¬ 
judicating appellant in contempt of court. 
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STATUTES INVOLVED. 

i Section 241, Title 18, United States Code: 

“Attempting to influence witness, juror, or officer. 
Whoever corruptly, or by threats or force, or by any 
threatening letter or communication, shall endeavor to 
influence, intimidate, or impede any witness, in any 
court of the United States or before any United States 
commissioner or officer acting as such commissioner, 
or any grand or petit juror, or officer in or of any 
court of the United States, or officer who may be serv- 
1 ing at any examination or other proceeding before 
any United States commissioner or officer acting as 
such commissioner, in the discharge of his duty, 
or who corruptly or by threats or force, or by 
any threatening letter or communication, shall influ¬ 
ence, obstruct, or impede, or endeavor to influence, 
obstruct, or impede, the due administration of justice 
therein, shall be fined not more than $1,000, or im¬ 
prisoned not more than one year, or both.” 

Section 385, Title 28, United States Code: 

“The said courts shall have power to impose and 
administer all necessary oaths, and to punish, by fine, 
or imprisonment, at the discretion of the court, con¬ 
tempts of their authority. Such power to punish 
contempts shall not be construed to extend to any cases 
except the misbehavior of any person in their presence, 

! or so near thereto as to obstruct the administration 
of justice, the misbehavior of any of the officers of 
said courts in their official transactions, and the dis¬ 
obedience or resistance by any such officer, or by any 
party, juror, witness, or other person to any lawful 
writ, process, order, rule, decree, or command of the 
said courts.” 
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NT OF THE CASE. 


This case comes to this Court as a result of conviction i 
of appellant in the Court below of contempt. Appellant 
was the mother of one Thomas Higgins, who was on trial 
for a Narcotic Act violation. The specific charge was to ; 
the effect that she attempted to corruptly influence a 
juror sitting in the criminal case of United States v.| 
Thomas Higgins. It was alleged that during the recess 
of Court that she engaged in conversation with one of the! 
lady jurors. There is some dispute in the record as to 
whether the acts complained of took place during the 
luncheon recess of court or whether it took place at thej 
conclusion of the court day. There is no dispute that the 
acts did not take place in the courtroom, it being allege^ 
that it took place in one of the corridors of the Court 
House. It is also conceded that the Court was not iiJ 
session at the time and the judge was not on the benchJ 
The record shows that the lady juror testified that appel¬ 
lant approached her and said something about “My boy, 
my boy,” and then went on to state that she had ten sons 
in the service. The juror did not desist in the conversa¬ 
tion according to her own testimony, and it only came to 
an end after the Assistant United States Attorney iri 
charge of the prosecution in the case of United States vl 
Thomas Higgins appeared on the scene and warned both 
the juror and the appellant that that was highly improper. 

f 

The appellant testified that she did not know that 
the lady was a woman juror. The record shows that the 
appellant is a colored woman, 55 years of age, and has ten 
children. She has been employed as a domestic in one 
household in the District of Columbia for 25 years. She 
did state on the witness stand that she used the expressioiji 

“My boy, my boy” but she stated that she thought that 

* 
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she was talking to the Lord. The appellant testified she 
did not know the lady was a juror until the following day 
when she saw her in the jury box. She denied emphatically 
that she had any intention to influence the lady juror. 
A rule to show cause was issued by the Hon. David A. 
Pine, Associate Justice, District Court of the United States 
fcr the District of Columbia, and the contempt case was 
heard by Judge Pine. At the conclusion of all of the 
testimony Judge Pine said this: 

“I am of the opinion and I find that the respond¬ 
ent misbehaved so near the presence of the Court to 
obstruct the administration of justice in that she cor¬ 
ruptly and intentionally attempted to influence the 
i judgment and decision of a juror sworn to try the 
issue of the case of United States v. Thomas Higgins ” 

She was sentenced to a term of 90 days. She was denied 
bond by Judge Pine but was admitted to bail by this Court. 

' It is also significant to note that we find in the record, 
at page 49, this statement by Judge Pine: 

“So that she and others similarly disposed may 
know that the Court will not tolerate interference 
with any officers of the Court, I want you to oppose 
this appeal, Mr. McLaughlin.” 

! STATEMENT OF POINTS. 

1. The acts alleged did not constitute contempt of 
court. 

2. The matter should not have been heard by Judge 
Pine, but should have been certified to another judge. 

3. The acts alleged, even if construed to be unlawful, 
were not committed in the presence of the Court and hence 
the decision of the Supreme Court in the Nye case is 
applicable here. 



SUMMARY OF ARGUMENT. 


1. Before a person can be adjudged guilty of coni 
tempt it must be shown beyond a reasonable doubt that 
all of the elements of the offense are made out, and that 
there must be an intent to commit the wrong. 

• ! 

2. It is our view that due to the feeling engendered, 
the decision in the case of Cooke v. United States has apf 

i 

plication here, and Judge Pine should have certified the 
matter to another judge. 

3. It is our view that since the court was not in 

i 

session and the judge was not on the bench, that the 
appellant could not be punished for contempt and par¬ 
ticularly so since we have a clearly defined statute cover¬ 
ing such an offense, that is to say, Section 241, Title 18, 
United States Code. 
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ARGUMENT. 

It will be conceded and uniformly recognized that 
jurors should be kept free from outside influence and 
unless they can pursue their deliberations, the administra¬ 
tion of justice would fall into disrepute. However, when 
it comes to a prosecution for contempt of court all the 
safeguards of criminal law are present. It must be shown 
that the criminal intent existed and in arriving at this we 
must always consider the education, the background and 
the degree of intelligence of the individual. In this case 
it will not be disputed or denied that the appellant is a. 
poor, hard-working colored woman, a mother of ten 
children. The record shows that she has been employed 
in a very responsible household in the District of Colum¬ 
bia for a period of 25 years. True it is that she was 
present at the criminal trial of her son, as she had a per¬ 
fect right to be. Of course she was nervous and emo¬ 
tionally disturbed when the liberty of one of her loved 
ones was in jeopardy. It is our view that the record fails 
to show that the appellant knew that the person to whom 
she spoke was a juror. In our opinion, the testimony in 
the case is too meager to support a conviction. In the case 
of Blim v. United States , 68 F. 2d 484, it was held: 

“Contempt proceedings for obstruction of justice 
' by means of false testimony before a grand jury being 
criminal in nature, respondent is presumed to be 
i innocent and must be proved guilty beyond a reason¬ 
able doubt.’’ 
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In this case we believe that the Government failed 
to make out a case and that the judge should have dis¬ 
missed the proceedings. 

' 

The matter should not have been heard by Judge Pine. 
It is our contention that Judge Pine should not have heard 
this case. It is quite likely, and we believe the record 
supports our statement in this regard, that he was quite 
upset over any possible attempt to influence any jurorj in 
the criminal case of United States v. Thomas Higgins, and 
had rather definite views in this respect. In view of tiiis 
we believe that he should have sent the case to another 

i 

judge. Our authority, is the Supreme Court case of Cooke 
v. United States, 267 U. S. 317. In that case the Supreme 
Court said: 

I 

“Another feature of this case seems to call tfor 
remark. The power of contempt which a judge must 
have and exercise in protecting the due and orderly 
• administration of justice, and in maintaining the Au¬ 
thority and dignity of the court, is most important 
and indispensable. But its exercise is a delicate one, 
and care is needed to avoid arbitrary or oppressive 
conclusions. This rule of caution is more mandatory 
where the contempt charged has in it the element of 
personal criticism or attack upon the judge. * * * All 
we can say upon the whole matter is that, where 
conditions do not make it impracticable, or where jthe 
delay may not injure public or private right, a ju<£ge, 
called upon to act in a case of contempt by personal 
attack upon him, may, without flinching from his duty, 
properly ask that one of his fellow judges take his 
place.” 


I 
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Referring to the statement in the record, at page 49: 

“So that she and others similarly disposed may 
know that the Court will not tolerate interference 
with any officers of the Court, I want you to oppose 
this appeal, Mr. McLaughlin.” 

We say that in view of this that the matter should have 
been certified to another judge where a hearing could be 
accorded the appellant without regard to any proceedings 
previously held before him. 

We believe that the case of Nye v. United States , 313 
U. S. 33, has application here. A reading of that case, in 
our judgment, means that the contempt must take place 
actually within the courtroom, or within the immediate 
confines of the courtroom while the court is in session 
and the judge is on the bench. In other words, in our 
judgment, we believe the Nye case has so restricted prose¬ 
cution for contempt of this kind that the acts alleged to 
constitute contempt must in effect amount to disorder in 
the courtroom or with the disorderly interference with the 
conduct of a case. We believe that our contention is made 
more emphatic when we consider that there is a clearly 
defined statute covering this situation. Section 241, Title 
18, United States Code, says in part the following: 

“Whoever corruptly, or by threats or force, or by 
i any threatening letter or communication, shall en¬ 
deavor to influence, intimidate, or impede any wit¬ 
ness, in any court of the United States or before any 
United States commissioner or officer acting as such 
commissioner, or any grand or petit jury, or officer 
in or of any court of the United States, or officer 
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who may be serving at any examination or other pro¬ 
ceeding before any United States commissioner or of- j 
ficer acting as such commissioner, in the discharge of! 
his duty, or. who corruptly or by threats or force, or i 
by any threatening letter or communication, shall! 
influence, obstruct, or impede, or endeavor to influ- 
ence, obstruct, or impede, the due administration 
of justice therein, shall be fined not more than $1,000, j 
or imprisoned not more than one year, or both.” 

The Nye case goes into great detail as to the power of j 
courts to punish for contempt, and drastically changed the 
procedure for prosecution of acts alleged to constitute con-j 
tempt. It of course overruled the Toledo Newspaper case, 
247 U. S. 422. The Nye case said this: 

“We may concede that there was an obstruction 
in the administration of justice, as evidenced by the! 
long delay and large expense which the reprehensiblej 
conduct of petitioners entailed. And it would follow, 
that under the ‘reasonable tendency’ rule of Toled^i 
Newspaper Co. v. United States, supra, the court below 
did not err in affirming the judgment of conviction.! 
But for the reasons stated that decision must be over¬ 
ruled. The fact that in purpose and effect there was 
an obstruction in the administration of justice did not 
bring the condemned conduct within the vicinity o| 
the court in any normal meaning of the term. It was 
not misbehavior in the vicinity of the court disrupting 
the quiet and order or actually interrupting the court} 
in the conduct of its business. * * ♦ Hence, it was not 
embraced within Section 286 of the Judicial Code. If 
petitioners can be punished for their misconduct, it 
must be under the Criminal Code where they will be 
afforded the normal safeguards surrounding criminal 
prosecutions. Accordingly the judgment below is re¬ 
versed.” 
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In view of this, we say that appellant could not have 
been punished in the manner in which she was punished 
but the matter should have been certified to the United 
States Attorney for presentation to a grand jury. 

It is apparent that there was some confusion and doubt 
in the mind of the trial judge as to whether he could 
proceed by contempt or whether the matter should be 
submitted to the grand jury. By referring to the tran¬ 
script of record .in the case of Thomas Higgins v. United 
States, now in the files of this Court, it will be seen, at 
page 220, the following statement by Judge Pine: 

“There has been an obvious attempt, according 
to the testimony of Mrs. Gardner, to tamper with 
this juror. I instruct you, as the Assistant District 
Attorney, if you believe under the new Criminal 
Rule 42 and the applicability of the decision which 
gives the Court the right in contempt matters would 
give me the right to hold this mother in contempt, 
to prepare and file, not later than Monday the neces- 
i sary papers charging this woman with contempt, and 
proceed thereafter pursuant to law. 

“If you find what she did cannot be disposed 
of by contempt I request you to press the matter 
to the grand jury for an indictment for obstructing 
' the due administration of justice.” 


CONCLUSION. 

f 

4* 

In view of what has been said we say that the Court 
below was in error and the judgment of conviction should 
be reversed. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 
Counsel for Appellant. 
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In the District Court of the United States for the District! 
of Columbia Holding Criminal Term United States 
-vs- Bessie Higgins Criminal Contempt No. Misc. 
164 

Petition of United States Attorney for Buie to 

Show Cause 

To the Chief Justice and Associate Justices of the 
District Court of the United States for the District of 
Columbia: 

. i 

The United States Attorney for the District of Column 

. 

- bia informs the Court that on April 16,1946 the trial of the 

case of United States v. Thomas Higgins , Criminal No. 
76,319, began in the District Court of the United States for 
the District of Columbia, Criminal Division No. Three, 
Mr. Justice David A. Pine presiding; that a jury was 
selected to try the case, of whom was one member Mrs! 

, 

Dorothy C. Gardiner. At about 12:30 p. m. on that date 
the Court adjourned for the day. 

The United States Attorney upon information and 
belief, based upon testimony before Justice Pine in a 
hearing on a motion for new trial for the defendant held 
on May 9, 1946, states that within five minutes after 
adjournment on April 16, 1946 the above named Bessie 
Higgins, mother of the defendant in the criminal case, 

> Thomas Higgins, accosted Mrs. Dorothy C. Gardiner while 

the latter was leaving the building and at a place within 
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the courthouse, approximately thirty feet from the door 
to the courtroom in which the trial was being held, spoke 
to Mrs. Gardiner with intent and purpose thereby cor¬ 
ruptly to influence the action, decision and verdict of 
Mrs. Gardiner. 


WHEREFORE, the United States Attorney prays that 
proceedings may be had against said Bessie Higgins and a 
rule to show cause may issue upon her requiring her to 
appear in this Court and show cause why she should not 
be adjudged in contempt of Court and punished accord¬ 
ingly. 

Edward M. Curran 
United States Attorney 

Arthur J. McLaughlin 
Assistant United States 
Attorney 

District of Columbia , ss: 

Arthur J. McLaughlin, being first duly sworn ac¬ 
cording to law on oath deposes and says that he is an 
Assistant United States Attorney and that he has read 
the foregoing petition by him subscribed and verily be¬ 
lieves it to be true. 

Arthur J. McLaughlin 


Subscribed and sworn to before me this 13 day 
May, 1946. 


Sylvan Schwartz 
Notary Public, D. C. 


of 



In the District Court of the United States for the Dis¬ 
trict of Columbia Holding Criminal Term United 
States -vs- Bessie Higgins Criminal Contempt No. 
Misc. 164 

j 

Rule to Show Cause 

*• • 

i 

Upon consideration of the petition of the . United 
States Attorney filed in the above entitled cause on the 
15th day of May, 1946, it is by the Court this 15th day 
of May, 1946, 

ADJUDGED and ORDERED, That the above named 
Bessie Higgins appear before me in the District Court oif 
the United States for the District of Columbia on the 22nd 
day of May, 1946, and show cause, if any she has, why 
she should not be adjudged in contempt of court and pun- 

I 

ished accordingly as prayed in the said petition; provided 
that a copy of the said petition containing the essential 

i 

facts constituting the criminal contempt charge and by 

reference made a part hereof, and a copy of this order lie 

. 

served upon the said Bessie Higgins not later than May 

17th, 1946. | 

By the Court: 

David A. Pine 

I 

Justice. 

i 

In the District Court of the United States for the Dis- 

L 

trict of Columbia United States vs. Bessie Higgins 
Criminal Contempt No. Misc. 164 

i 

• I 

Order 

Upon consideration of the petition filed herein and 
evidence adduced upon the hearing thereon, and pursu- 
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ant to the findings of fact and conclusions of law filed 
herein, it is, by the Court, this 27th day of May, 1946, 

ORDERED that respondent, Bessie Higgins, be and 
she is hereby found in contempt of court and sentenced 
to imprisonment in the District Jail for ninety days from 
the date hereof. 

David A. Pine 
Justice 

% 

In the District Court of the United States for the Dis¬ 
trict of Columbia United States vs. Bessie Higgins 
Criminal Contempt No. Misc. 164 

Findings of Fact and Conclusions of Law 

Filed May 27 1946 Charles E. Stewart, Clerk 

The Court finds the facts and states its conclusions 
of law thereon as follows: 

Findings of Fact 

1. On April 15, 1946, a jury was sworn in Criminal 
Court No. 3 before Associate Justice David A. Pine of 
the District Court of the United States for the District 
of Columbia, to try the issues joined in the case of United 
States v. Thomas Higgins, being Criminal No. 76319 in 
said court, in which the defendant was charged with a 
violation of the Marihuana Tax Act of 1937. 

2. At or about 12:15 p. m. on April 16, 1946, the 
same jury was respited until the following day, and there¬ 
upon the jurors, witnesses, attorneys, respondent, and 
spectators departed from the court room of Criminal 
Court No. 3 through the door opening therefrom upon the 
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main lobby of the court house of the District Court of 
the United States for the District of Columbia. At the 
same time the Court recessed for one hour for lunch. 

3. Among the jurors who departed at this time was 
juror No. 6, being Mrs. Dorothy C. Gardner. As she 
reached a point approximately thirty feet from the door¬ 
way referred to, and while still in the court house in a 
corridor thereof adjoining the lobby, she was accosted by 
respondent, who stated to her, “My boy, my boy,” and 
stated that she had boys overseas, Mrs. Gardner thinking; 
she said about ten. 

4. Respondent had been sitting in the court room 
during the entire trial, and the Court had instructed the 
jurors that they were not to discuss the case with any¬ 
one nor allow anyone to discuss the case with them. This 
instruction was given when the jury was respited on 
April 15, 1946, and again on April 16, 1946, just prior to 
the occurrences herein referred to. 

5. . Juror Gardner deduced that respondent was the 
mother of defendant, by reason of the conduct of respond-j 
ent and defendant during the trial, family resemblance, 
and by what was said by respondent to juror Gardner. 

6. Respondent is the mother of the defendant, and 
she made the statements knowing that juror Gardner wasj 
a juror, and intending to attempt to influence her deci-i 
sion and judgment in the case of United States v. Thomas 
Higgins, above referred to. 

* 

7. Further statements by respondent to juror Gard-j 
ner were prevented by the intervention of the Assistant 
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United States Attorney assigned to prosecute the case, 
who led juror Gardner away and admonished respondent 
against continuing the conversation. 

' 8. Respondent was known to the Assistant District 
Attorney, who had seen her in the court house on a num¬ 
ber of occasions during the past few years. Respondent 
testified that she was in the court house on those occa¬ 
sions “on business” and not as a witness. 

Conclusions of Law 

1. Respondent misbehaved so near the presence of 
the Court as to obstruct the administration of justice, in 
that while jurors, witnesses, attorneys, respondent, and 
spectators were departing from the court room imme¬ 
diately after the announcement of the luncheon recess 
and within approximately thirty feet of the court room 

door, in a corridor of the court house adjoining and near 

* w 

the lobby thereof, respondent corruptly and intentionally 
and knowingly attempted to influence the decision and 
judgment of a juror sworn to try the issues of the case 
of United States v. Thomas Higgins, on trial in Criminal 
Court No. 3 of the District Court of the United States 
for the District of Columbia. 

2. Respondent is in contempt of court, and should 
be punished by imprisonment for ninety days. 

/s/ David A. Pine 
Justice 


May 27, 1946 
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Siniteb States Court of Appeals 

DISTRICT OF COLUMBIA 

No. 9301 

.1 

Bessie Higgins, appellant 

v. 

United States of America, appellee 

i 

— 

j 

BHTKF FOB AFPiiTiTiFiB 

! 

— 

counterstatement op the case ' 

This is an appeal from a judgment and conviction of appel¬ 
lant for contempt of court. She was sentenced to imprisonment 
in the District Jail for 90 days. Bond pending appeal was re¬ 
fused in the court below, but was granted in this court, ap¬ 
parently on the ground that appellant's term otherwise would 
, J have been served before her case could mature for hearing. 

As the result of a rule to show cause entered by the court on 
May 15th, pursuant to a petition filed by the United States 
Attorney, a hearing was held (before Pine, J.) and appellant j 
was found guilty. Findings of fact and conclusions of law were 
filed by the trial judge. 

Appellant was the mother of Thomas Higgins who went to 
trial in the court below (before Pine, J.) on Monday, April 15, 
1946, for violation of the Marihuana Tax Act. 1 At the con¬ 
tempt hearing Federal Narcotic Agent James T. Fields testified 
(Tr. 229) that when the court recessed on the afternoon of the 
first day (April 15) he had seen appellant conversing with Mrs. 
Gardner, a juror, for four or five minutes, near the water cooler 

1 Thomas Higgins was found guilty ou April 17. The appeal from his 
conviction is now pending in this court (No. 9311). 
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in the hall of the District Courthouse. He related also that he 
had seen appellant in the courtroom when the court had cau¬ 
tioned the jury against discussing the case with anyone (Tr. 
231). A 

Mrs. Dorothy Cotterill Gardner, a juror in Thomas Higgins’ 
case, testified that when court adjourned before lunch on April 
16th she was going from the courtroom toward the ladies’ room 
and was about as far from the door of the courtroom as the 
width of the courtroom (about 30 feet (Tr. 246)) when ap¬ 
pellant, whom she had seen in the courtroom and deduced to be 
the mother of Thomas, came up behind her and “said some¬ 
thing about, ‘My boy, my boy * * *’ something about 
having some sons, I think about ten in the war” (Tr. 240). At 
that point, according to Mrs. Gardner, Mr. McLaughlin, the 
Assistant United States Attorney who was prosecuting Thomas 
Higgins, came up and terminated the conversation by saying to 
appellant, “Here, what is going on? We can’t have this. You 
ought to know better than that.” Mrs. Gardner said she told 
Mr. McLaughlin: “We are not discussing the case.” 

Appellant (Tr. 246) admitted her conversation, but denied 
knowing Mrs. Gardner was a juror and denied any intention to 
influence her decision in the case. She admitted she was present 
in the courtroom when the jury were selected (Tr. 252) and 
all the time of the trial. She admitted knowing Mr. McLaugh¬ 
lin a long time before the War and having seen him on previous 
occasions when she was in the Courthouse on business (Tr. \ 
250). She denied McLaughlin had touched her on the shoulder 
when he approached her and Mrs. Gardner and remained silent 
when asked on cross-examination if Mr. McLaughlin had not 
said to her “You know better. You have been hanging around 
the court for a long number of years” (Tr. 255). 

STATUTES 

Section 385, Title 28, U. S. Code, Administration of oaths; 
contempts. 

The said courts shall have power to impose and ad¬ 
minister all necessary oaths, and to punish, by fine or 
imprisonment, at the discretion of the court, contempts 
of their authority. Such power to punish contempts 
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shall not be construed to extend to any cases except the 
misbehavior of any person in their presence, or so near 
thereto as to obstruct the administration of justice, the 
misbehavior of any of the officers of said courts in their 
official transactions, and the disobedience or resistance 
by any such officer, or by any party, juror, witness, or 
other person to any lawful writ, process, order, rule, de¬ 
cree, or command of the said courts. (R. S. § 725; Mar. 
3, 1911, c. 231, § 268, 36 Stat. 1163.) 

SUMMARY OF ARGUMENT 

1. The evidence was ample to support the judgment of the 
court below. It established beyond a reasonable doubt that 
the appellant had attempted to influence the judgment of a 
juror while her son was on trial. 

2. It was proper for Judge Pine to hear the contempt pro¬ 
ceedings, especially since the contempt was of the court and 
did not involve a personal affront to him. 

3. The contempt occurred in the hallway of the Courthouse, 
within 30 feet of the courtroom. The misbehavior, though not 
in the presence of the court, was “so near thereto as to obstruct 
the administration of justice” and accordingly to warrant the j 
proceedings in the court below. 

y 

t 

• / 

The evidence supported the judgment of the court below 

Appellant contends that the record fails to show she knew 
the person to whom she spoke was a juror and that the testi¬ 
mony was too meager to support a conviction. In this connec¬ 
tion she maintains that it was necessary for the Government to 
show a criminal intent on the part of the appellant. 

It is unnecessary for the Government to prove a criminal in- j 
tent upon the part of one charged with the offense involved in 
this case. “The reasonable tendency of the acts done is the | 
proper criterion. Neither actual affect produced upon the j 
juror’s mind nor his consciousness of extraneous influence [is] j 
an essential element of the offense.” Sinclair v. United States, | 
279 U. S. 749, 764 (1929). Also see Kelly v. United States, 250 i 
F. 947 (C. C. A. 9, 1918). However, it is submitted that even I 
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if it was incumbent upon the Government to show intent, the 
required showing was made. 

Appellant, mother of the defendant in a criminal case, sat in 
the courtroom during the first day of the trial, when the jury 
was impaneled, and had every opportunity to learn the identity 
of the jurors. There was evidence, in fact, that at the conclu¬ 
sion of the first day of the trial she was seen to converse for 
three or four minutes with Mrs. Gardner, the juror whom she 
later attempted to influence. Since appellant was in court it 
may be presumed also that she heard the specific instructions 
of the court admonishing the jurors not to discuss the case with 
anyone and-this presumption is supported by her evasive re¬ 
sponse when asked specifically if she had heard such instruc¬ 
tions (Tr. 259). Thus, it seems plain that appellant realized 
Mrs. Gardner was a juror and knew she should not speak to her 
with reference to the case. 

Notwithstanding this knowledge, there can be no doubt of 
the fact that appellant attempted to influence Mrs. Gardner. 
Her reference to her son on trial and her sons in the service in 
her conversation with the juror suggest only that her intention 
was to influence Mrs. Gardner in judging Thomas Higgins’ case. 
The seriousness of her offense was emphasized by her presence 
in the court when the court’s admonition to the jury was given 
and also by the evidence that she had been to court on ra^ny 


of the statute, to “disobedience * * * by any * * * 
person to [a] lawful * * - * command” of the court. See 
Gridley v. United States, 44 F. (2d) 716,744 (C. C. A. 6,1930), 
cert. den. 283 U. S. 827. (Compliment to juror and statement 
as to how dear defendant was to person making statement held 
to be contempt.) 

II 

It was proper for Judge Pine to conduct the contempt 

hearing 

Relying upon Cooke v. United States, 267 U. S. 517 (1925), 
appellant next urges that due to the feeling engendered by the 


occasions and the consequent inference that she was familiar 
with the practices. Her conduct, it is submitted, amounted 
clearly to misbehavior so near the presence of the court as to 
obstruct the administration of justice and also, in the language 


/ 
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contempt) Judge Pine should have certified the matter to an¬ 
other judge. To support this contention appellant asserts that 
Judge Pine was quite upset over any possible attempt to influ¬ 
ence any juror. 

The Cooke case, however, does not require that even in the 
case of a personal attack upon the judge he must refer the con¬ 
tempt to a fellow judge. Rather, the holding was “that where 
conditions do not make it impracticable, or where the delay 
may not injure public or private right, a judge called upon to 
act in a case of contempt by personal attack upon him, may, 
without flinching from his duty, properly ask that one of his 
fellow judges take his place.” 2 Cooke v. United States at 539. 
This language appears to leave the matter substantially in the 
discretion of the trial judge. In any event the Cooke case has 
no relevance here, since there is nothing to indicate that Judge 
Pine considered the contempt as a personal criticism or affront 
to him. His statement after rendering the judgment that he 
wanted the prosecutor to oppose the appeal obviously did not 
indicate any preconceived prejudice in the case. 


' 


Appellant’s contempt was within 28 U. S. C. § 385 

Appellant contends, finally, that the contempt did not occul* 
sufficiently close to the courtroom or while the court was in 
session and the judge on the bench and that prosecution accord¬ 
ingly was not warranted under 28 U. S. C. § 385. In support 
i of this contention he cites Nye v. United States , 313 U. S. 33 
/ (1941), and argues that the prosecution should have been by 

y indictment under 18 U. S. C. 241.* 

The contempt involved in this appeal was clearly within the 

provision of Section 385. The Nye case held that contempt 
— 

* This principle is reiterated by Role 42 (b), Roles of Criminal Procedure 
for the District Courts of the United States, which states: ***** if the 
contempt charged involves disrespect to or criticism of the judge, that judge 
is disqualified from presiding at the trial or hearing except with the de¬ 
fendant’s consent. * * *” 

* Attempting to influence any party , t witness, juror, or officer. — Whoever 
corruptly, or by threats or force, or by any threatening letter or communica¬ 
tion, shall endeavor to influence, intimidate, or impede any party or witness, 
in any court of the United States or before any United States commissioner 
or officer acting as such commissioner, or any grand or petit juror, or officer 
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within that Section must be within the geographical proximity 
of the courtroom. In Savin v. United States, 131 U. S. 267 
(1889), approved in the Nye case, the Court held that attempts 
committed in the jury room and in the hallway of the court to 
deter a witness from testifying constituted misbehavior within 
the meaning of Section 385 and said (p. 277): 

Bacon, in his essay on Judicature (No. LVI), says: ‘The 
place of justice is an hallowed place; and therefore not 
only the bench, but the footpace and precincts and pur- 
prise thereof ought to be preserved against scandal and 
corruption.’ We are of opinion that, within the mean¬ 
ing of the statute, the court, at least when in session, is 
present in every part of the place set apart for its own 
use, and for the use of its officers, jurors, and witnesses; 
and misbehavior anywhere in such place is misbehavior 
in the presence of the court. 

See also Laughlin v. United States, 80 U. S. App. D. C. 101,151 
F. (2d) 281, 285 (1945), cert. den. 326 U. S. 692, 777. 

The Nye case dealt exclusively with the question of prox¬ 
imity, and nothing appears in the court’s opinion to support ap¬ 
pellant’s theory that contempt under Section 385 may be com¬ 
mitted only while the court is actually in session. 4 Moreover 
it is apparent from the language of the Section that it may be 
violated while the judge is not on the bench. No other con- 

in or of any court of the United States, or officer who may be serving at any 
examination or other proceeding before any United States commissioner or ‘, 
officer acting as such commissioner, or who shall injure any party or witness '■. 
in his person or property on account of his attending or having attended \ 
such court or examination before such commissioner or officer, or on account \ 
of his testifying or having testified to any matter pending therein, or who 
shall injure any such grand or petit juror in his person or property on 
account of any verdict, presentment, or Indictment assented to by him, or 
on account of his being or having been such Juror, or who shall injure any 
such commissioner or officer in his person or property on account of the per¬ 
formance of his official duties, or who corruptly or by threats or force, or by 
any threatening letter or communication, shall influence, obstruct, or im¬ 
pede, or endeavor to Influence, obstruct, or impede, the due administration 
of Justice therein, shall be fined not more than $5,000 or imprisoned not more 
than five years, or both. As amended June 8,1945, c. 178, Sec. 1, 59 Stat. 234. 

4 It is to be noted that the trial of Thomas Higgins’ case was in progress 
when the contempt occurred. The record does not disclose definitely whether 
the judge had actually left the bench at the time. 
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elusion seems possible in view of the provision that the courts 
■shall have power to punish, as contempts of their authority, 
misbehavior 

in their presence or so near thereto as to obstruct the 
administration of justice, the misbehavior of any of the 
officers of said courts in their official transactions, and 
the disobedience or resistance of any such officer, or by | 
any party, juror, witness, or other person to any lawful 
writ, process, order, rule, decree, or command of the said 
courts. 

i 

This language necessarily infers that the sanction of the Sec¬ 
tion applies not only beyond the courtroom but while the judge 
is not on the bench. The distinction made between misbehavior 
in the court's presence or so near thereto as to obstruct the ad¬ 
ministration of justice supports this inference, and, of course, 
misbehavior of court officers and disobedience to court orders 
are plainly covered no matter where or when they occur. There 
is every reason too why the Section should be construed to 
apply to misbehavior in the vicinity of the court although the 
judge is not on the bench, since, as an example, interference 
with jurors can be accomplished more effectively during recesses 
and adjournment than while court is in session. See Laughlin 
v. United States, supra. 

/ CONCLUSION 

/' 

/ For the foregoing reasons it is respectfully submitted that 
' the contentions advanced by appellant are without merit. The 
court below conducted an eminently fair hearing which estab¬ 
lished appellant's guilt beyond any reasonable doubt. The 
judgment of the court was exercised to protect the integrity 
of the courts and should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Arthur J. McLaughlin, 
Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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